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Arising out of Order-In-Original No _10/DC/D/2017/RK__ Dated: 30/05/2017
issued by: Deputy Commissioner Central Excise (Div-IV), Ahmedabad North

2) rerehdT/ufaarer @1 A1 T gar (Name & Address of the Appellant/Respondent)
M/s Parikh Packaging Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry .of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ¢
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against.is communicated and shall be accompanied by
two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35.EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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:ppeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the speciél bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above..
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The appeal to the Appellate Tfibunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 ‘of Central Excise(Appeal) Rules, 2001 and shall' be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribun a 10/
of the duty demanded where duty or duty and penalty are in dispute, or pe,

alone is in dispute.”
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'ORDER IN APPEAL'

The subject appeal is ﬁled by M/ S. Pa_ukh Packaging Pvt.’ Ltd Survey No.
423/P, Sarkhej-Bavla H1ghway,‘ Vill- Mmalya Tal- Sanand; Dlst Ahmedabad
(Hercmaﬁer Referred To as ‘The Appellant’) Agamst the Order in Original No.
10 / DC/D/2017 /RK (neremafter referred to as ‘the impugned order’) passed by the
Asstt. Commissioner, Central Excise, Div-1V, Ahmedabad II (heremafter referred to as
‘the adjudicating authoerity)). ‘The appellant is engaged i in the manufacture of printed
Larmnated Rolls/Pouches falling under CH. No. 39 of the Central Excise 'Tarlff
Act 1985 They are avall.ng beneﬁt of CENVAT Credlt under CENVAT Credlt Rules,

2004.

2. ‘ Br1ef detS of the case is, dunng the course of the audit and scrutiny of
records, it was notlced that appellant has removed printing roller Cylinder as old and
used in numbers and paid duty on transactmn value. The cylinders were of different
weight instead of selling in kg (scrap is sale in kg sales was made on transaction
basis. The relevant invoices revealed that they cleared capital goods as used items in
numbers and not as scrap. They violated Rule 3(5A) of the CCR, 2004. They submitted
details of removed scrap for the period 2011-12 to 2015-16. Differential ‘duty was
“required to be paid as per Straight Line Method. Further, statement of Shri Vinay B.
Karnik was recorded. He stated that they were availing Cenvat credit of duty paid
Cylinder as Capital goods. The invoices relating to the sale of old and used rollers were
in numbers. Thus, they contravered the provisions of Rule 3(5A) of the CCR,
2004.They had taken credit on engraved cylinder as Capital goods whereas cleared
the same in number as scrap and not paid excise duty as per provision made in Rules
3(54) ibid. They had not informed the facts to the department in any manner, and
suppressed the facts; hence, extended period of limitation under Section 11A is
applicable. The differential duty Rs.14,49,294/- be demanded under the CEA1944

with interest and penalty. SCN was issued. Vide above order same was confirmed.

3. Being aggrieved with the impugrled order the appellant has preferred

this appeal on the following main grounds;

i. that the appellant has availed CENVAT Credit of excise duty paid on said printing
rollers; that such printing rollers is not capital goods but parts of the
machinery/capital goods; printing rollers were frequently changed as old and
used printing rollers were scrapped. That the Department had accepted
that they cleared only Old and Used printing rollers.

ii. The proper rule applicable in the facts is Rule 3 (5A)(b) of the Rules and it is clear
that the capital goods when cleared as waste and scrap, were leviable to duty on
transaction valie and thus they had paid proper and correct amount of duty on
clearance of the used printing rollers as scrap.

. that as per rule 5A (b) when capital goods are cleared as waste or scrap a

manufacturer would be liable to pay an amount equal to the duty lev'a.blef_%
‘ransaction value’, instead of ‘depreciated value’, on the removal of c& 1tal gooéév

o T

waste or scrap.
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iv. That the Board has issued Instruction F.No. 267-'141 /2009 CX.8, dated 7- .
12~ 2009 it is clarified that an amount equal to the duty; leviable on the transactlon -
value for such capital goods cleared as waste and scrap, ‘would be payable.

V. That they had specifically mentioned on sale documents that the goods Were
“Old & Used” printing rollers, and cleared as metal scrap and for that reason only
the CTH shown as 7204, In the periodical ER-1 returns also. The buyers of the
printing rollers were metal casting manufacturers and they had ordered the goads on
weight basis. : :
vi. That the printing rollers could not be said to be cleared as such, and Rule 3 (5A)(a)
of the said Rules was not applicable in the facts of the case. The appellaht relied upoﬁ
the decision in the case of M/s. Orient Bell Ltd. 201 6 (343) ELT 1007 in their
support.
vii. That they assessed and paid the duty payable by them correctly, and the details
had been correétly reflected in the ER-1 returns. not contravened the provisions of the
Act/the Rules. That when there was no justification of demanding duty/interest,
penalty under Section 11 AC not sustainable. That they had never suppressed any
O information from the Department. Details of all the transactions have been recorded
correctly in the books of accounts; eXtended period of limitation is not warrented.
4, Personal hearing was held on 22.1.2018, Shri J.T.Vyas,Consultant
appeared on behalf of the appellant, and reiterated GOA submitted earlier. He
stated that, old &used cylinders are cleared as waste or scrap, duty paidl on
‘transaction value’. I have carefully gone through all case records, Show Cause Notice,
the impugned order and written submissions made in GOA as well as submissions
made during the personal hearing. I find that the issue to decide is whether
the appellant is liable to payment of differential duty or otherwise. :
S. I find that, is that the appellant had cleared the capital goods viz. old and used

printing rollers, on which Cenvat credit availed, and paid duty as per transaction

O value. They should have reversed the credit as an amount equal to the CENVAT credit
taken on the said capital goods reduced by the percentage points calculated by

straight line method as specified in rule 3(5) for each quarter of a year or part thereof
from the date of taking the CENVAT credit.
6. I find that, the provisions contained in CCR, 2004., the rule regarding the

reversal of cenvat credit when capital goods removed as such or as scrap was
subjected to many changes over the period of time. Rule 3(5) of the CCR, 2004
provided for reversal of cenvat credit when capital goods are removed frc_nh the factory
after being used and the same is reproduced as under: _
“Provided also that if the capital goods, on which CENVAT Credit has been taken,
are removed after being used, the manufacturer or provider of output services shall
pay an amount equal to the CENVAT Credit taken on the said capital goods reduced
by the percentage points calculated by straight line method as specified below fOr each

b.for capital goods, other than computers and computer penpherals 2\ 5% foF\ Yook
&
quarter. " S
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7 ’ he aborfe proms'o to Rule 3(5) was omitted ‘and sub-Rule 5A to Rule 3
substltutedw e.f.17. 03. 2012 vide Notification No. 18/20 12 CE(NT) dated 1."7 03.2012.
The subs'ututed Rule SA. provrded that if the capital goods, on which CENVAT credit
has been taken, are removed after being used, whether as capital goods or as scrap or
waste the manufacturer or prov1der of output serv1ces ‘shall pay an amount equal to
the pENVAT credlt taken on: the said capltal goods reduced by the percentage points
calcalated by stralght hne method as spec1ﬁed below f01 each quarter of a year or part
thereof fr om the date of taking the CENVAT credit, namely:-

(b) for capltal goods other than computers and computer peripherals @ 2.5% for each
quarter . . : ' :
Provided tnat if the amou*lt so calculated is less than the amount equal to the duty
leviable on tranoactlon value, the amount to be paid shall be equal to the duty leviable
on transdction value.

8. The said Rule 3(5A) was again substituted vide Notification No. 12/2013-CE
(NT), dated 27.09.2013,

“ (5A) (a) If the capital goods, on which CENVAT credit has been taken, are removed
after being used, the manufacturer or provider of output services shall pay an amount
equal to the CENVAT Credit taken on the said capital goods reduced by the
percentage points calculated by straight line method as specified below for each
quarter of a year or part thereof from the date of taking the CENVAT Credit, namely:-
(ii): for capital goods, other than computers and computer penpherals @ 2.5% for each
qua_rter

Provided that if the amount so calculated is less than the amount equal to the duty
?eyiable on transaction value, the amount to be paid shall be equal to the duty leviable
on transaction value.

(b) If the capital goods are cleared as waste and scrap, the manufacturer shall pay an

amount equal to the duty leviable on transaction value.”

9. From the above provisions, it is clear that sub-rule 3(5A) coveres two situations.
First, where the capital goods being removed from the factory after being put to use
for being used as capital goods, and second, where the capital goods are cleared as

scrap.

10. I find that the appellant had removed printing rollers as old and used roller in

aumbers and paid duty on transaction value. The unit of measure for scrap of

iron and steel under chapter 72 is Kg. In the present case. They adopted for
determining the price in number of pieces, cylinders were of different weight. The

invoices relating to the sale of old and used rollers showed sale in numbers from

which it can be concliided that they had cleared the same as capital goods and not as
scrap. Accordingly, they have violated the Rule 3( 5A) of the CCR, 2004.
11. I find that, the appellant submitted that the said goods were cleared as metal

scrap and for that reason only the CTH shown as 7204 and had the printing rollers

been cleared as such, the CTH would have been shown related to the same under

O~
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inpeuts or capital goods are cleared as such;.; The appeliant submitted that they had
mentioned printing rollers in num‘gers just to match the coding in their accounting
system. However, I find that one of the buyers, M/ s Image Gravures who is a
manufacture of gravure cylinder and not a metal casting manufacturer. Thus, the
contention of the appellant is not correct.

12. I find that the appellant is required to reverse the credit in the manner
prescribed under Rule 3(5A) of the CCR, 2004 which provides for reversal of Cenvat '
credit on removal of capital goods after being used has been amended to provide that
where capital goods on which Cenvat credit has been taken are removed after being
used, the manufacturer is required to pay an amount eqlial to the Cenvat credit taken
on the said capital goods reduced by prescribed percentage for each quarter or excise
duty payable on the transaction value, whichever is higher. Accordingly, I find that the
demand of differential duty for Rs.14,49,294 /- is proper and legal.

13. Further, I find that, the appellant had not informed the department in any
manner, suppressed the facts and contravened the provisions with intent to evade
payment of duty; The extended period of limitation is correctly applicable. they have
contested that they have not suppressed facts, and were filing the prescribed returns.:
That no penalty is imposable and also interest provisions are not attracted in this
case. I find that the issue came into light only after the audit and ER-1 scrutiny.
Therefore, 1 does not agree with the contention of the appellant. The appellant has
relied on a case law in their support; I find that the said case law is not applicable to
the present case. Thus,The penalty imposed on the appellant is correct and legal.

14. In view of above, I uphold the impugned order and disallow the appeal.
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&{&}J{i@/ 3 date- /2/18

[K.K.Parmar )
Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

M/s. Parikh Packaging Pvt. Ltd.,
Survey No. 423 /P,
Sarkhej-Bavla Highway,
Vill- Moraiya, Tal-. Sanand,
Dist. Ahmedabad.
Copy to-

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2.The Commissioner, CGST Central Excise, Ahmedabad- North S RNATR

& .
3.The Asstt.Commissioner,CGSTCentralEx.Div-IV,Ahmedabad- ,foéf h ¢ ¥

4.The Asstt.Commissioner(Systems),CGST Central Ex., Ahmedaba ‘igﬁﬁ{:?“:‘z;
5.Guard file.

6. PA File.
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